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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

In re:

EATERIES, INC., et al.1

Debtors.

)
)
)
)
)
)
)
)

Chapter 11

Case No. 17-11444-SAH

(Jointly Administered)

DEBTORS’ AMENDED MOTION FOR ORDER PURSUANT TO 11 U.S.C. § 105(A)
AND 503(B)(1) FOR AUTHORIZATION TO HONOR AND CONTINUE CERTAIN

PREPETITION CUSTOMER PROGRAMS AND
NOTICE OF OPPORTUNITY FOR HEARING

Your rights may be affected. You should read this
document carefully and consult your attorney about your
rights and the effect of this document. If you do not want the
Court to grant the requested relief, or you wish to have your
views considered, you must file a written response or objection
to the requested relief with the Clerk of the United States
Bankruptcy Court for the Western District of Oklahoma, 215
Dean A. McGee Ave., Oklahoma City, OK 73102 no later than
Monday, April 24, 2017 at 12:00 p.m. You should also serve a
file-stamped copy of your response or objection to the
undersigned movant's attorney and all others required to be
served and file a certificate of service with the Court. If no
response or objection is timely filed, the Court may grant the
requested relief without a hearing or further notice.

A hearing will be held on this Pleading at 1:30 p.m. on April
25, 2017 at 215 Dean A McGee Ave, 9th Floor, Oklahoma
City, OK 73102, before Judge Sarah A. Hall.

1 The affiliated Debtors are Eateries, Inc. and GRP of Zanesville, LLC, Case Nos. 17-11444 and 17-
11445.
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If necessary, the Final Hearing on any interim orders
entered regarding this pleading will be held on May 12,
2017, at 9:30 a.m. at 215 Dean A McGee Ave, 9th Floor,
Oklahoma City, OK 73102, before Judge Sarah A. Hall.

Eateries, Inc. (“Eateries”) and GRP of Zanesville, LLC (“Zanesville”), debtors and debtors-

in-possession (collectively the “Debtors”), hereby respectfully move this Court for entry of an order

granting them authorization to continue Customer Programs (as described herein) in the ordinary

course of business and honor pre-petition obligations thereunder. This motion is based, in part, on

the Affidavit of William C. Liedtke, III, Vice President of Eateries and Zanesville, in Support of the

Debtors’ Chapter 11 Petitions and First Day Motions, sworn to on April 17, 2017 (the "First Day

Affidavit"), which sets forth a description of the Debtors' businesses, the reasons for filing these

chapter 11 cases and the relief sought from this Court to allow for a smooth transition into operations

under chapter 11. Debtors adopt and incorporate herein the First Day Affidavit in its entirety.

Debtors also show the Court:

JURISDICTION AND STATUTORY PREDICATE

1. This Court has jurisdiction of this motion pursuant to 28 U.S.C. §§ 157 and 1334.

2. Venue of these cases and of this motion in this district are proper pursuant to 28

U.S.C. §§ 1408 and 1409.

3. The statutory predicate for the relief sought herein is 11 U.S.C. §§ 105(a) and

503(b)(1).2

2All references to sections or codes, unless otherwise noted, are made to the United States
Bankruptcy Code, 11 U.S.C. §§ 101 et seq. and referred to herein as the "Bankruptcy Code".
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BACKGROUND

4. On April 18, 2017 (the "Petition Date"), Debtors filed their respective voluntary

petitions for relief under chapter 11 the Bankruptcy Code. Eateries owns 100 percent of Zanesville.

5. Debtors continue in possession of their properties and the management of their

businesses as debtors-in-possession pursuant to § 1107 and § 1108 of the Bankruptcy Code. No

trustee, examiner or official committee has been appointed herein.

6. Eateries (directly or through it various subsidiaries, including Zanesville) operates a

chain of 15 restaurants located in 9 states, and previously employed more than 450 people. These

restaurants are located in various shopping malls whose business is directly related to the volume of

shoppers visiting the anchor tenants in such malls. The continued increase in online shopping has

left brick-and-mortar shopping centers to fight over a smaller group of consumers. As a result, over

the last year, certain segments of the retail shopping industry have experienced a significant

downturn resulting in announcements by Macy’s, Sears, and, most recently, J.C. Penney that they

have closed or will close hundreds of these anchor stores. This downturn has had a direct impact on

this business of those restaurants located in shopping malls experiencing decreased business. As a

result of the decreased business, Eateries has been attempting to renegotiate its lease terms with

various of its landlords without success. Indeed, the downturn has resulted in the closure of 4 of

Eateries’ restaurant locations in advance of the filing of this bankruptcy, leaving 11 in operation in 6

states, employing approximately 375 people, at the time of the filing of this case.

RELIEF REQUESTED

7. The Debtors, in the ordinary course of their business and as is common in the

restaurant industry, engage in certain marketing and sales practices that are generally targeted to

develop and sustain positive reputations for their restaurants in the marketplace, and are designed to
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attract new customers to the Debtors’ restaurants and to enhance restaurant loyalty and sales among

Debtors’ existing customer base.

8. In order to successfully reorganize through Chapter 11, the Debtors must maintain and

grow customer loyalty and goodwill by maintaining and honoring the Customer Programs as

described herein. Additionally it is imperative for the Debtors to have the ability to continue to

provide the Customer Programs in the ordinary course of business to retain their customer base and

reputation.

9. The Debtors request entry of an order authorizing the Debtors to continue their

Customer Programs (as defined herein) in the ordinary course of business and to honor their

prepetition obligations thereunder.3 A proposed order granting the relief requested herein is attached

hereto as Exhibit 1.

A. Gift Cards

10. Debtors issue Gift Cards in a variety of denominations (collectively the “Gift Cards”).

Gift Cards are typically issued in exchange for cash, and are redeemable by purchasers or recipients

in exchange for food and drink at Debtors’ restaurants. The Gift Cards are not subject to service fees

or expiration dates. As of the Petition Date, the aggregate amount on Gift Cards outstanding is

approximately $145,000.00. Taking breakage4 into account (i.e., the amount of traditionally

3 Nothing contained herein in intended or should be construed as an admission as to the validity of
any claim against any of the Debtors, a waiver of the Debtors’ rights to dispute any claim, or an
approval or assumption of any executory contract or unexpired lease under section 365 of the
Bankruptcy Code. Likewise, if this Court grants the relief sought herein, any payment made
pursuant to the Court’s order granting the relief requested in this Motion is not intended and should
not be construed to be an admission as to the validity of any claim, or a waiver of the Debtors’ right
to subsequently dispute such claim.
4 Industry standard breakage is 10-15% annually.
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unredeemed Gift Cards), the Debtors estimate that only approximately $125,000.00 of this amount

will be redeemed.

BASIS FOR RELIEF

A. Ample Support Exists to Authorize Continuation of the Customer Programs

11. As stated, the Debtors seek authorization pursuant to sections 105(a) and 503(b)(1) of

the Code to maintain and continue their Customer Programs, and to honor their undisputed

prepetition obligations in respect thereof, in the ordinary course of business without interruption.

12. Sections 1107(a) and 1108 of the Code authorize a debtor in possession to continue

to operate its business. Pursuant to section 503(b)(1) of the Code, a debtor may incur, and the Court,

after notice and a hearing, shall allow as administrative expenses “the actual, necessary costs and

expense of preserving the estate.” The Debtors believe that use of the estate funds to continue the

Customer Programs is permitted by section 503(b)(1) as necessary costs of preserving the Debtors’

estates. Honoring the Customer Programs is critical to the Debtors’ ability to retain valuable

relationships which, in turn, will help strengthen and preserve the Debtors’ businesses and lead to a

successful reorganization.

13. Additionally, section 507(a)(7) of the Code establishes a priority for “unsecured

claims of individuals, to the extent of $2,600 for each such individual, arising from the deposit,

before the commencement of the case, of money in connection with the purchase. . . of services, for

the personal, family, or household use of such individuals, that were not delivered or provided.”

The Debtors submit that the holders of certain Gift Cards issued prepetition may be entitled to

priority claims under section 507(a)(7) of the Code if the Court does not authorize the Debtors to

honor such Gift Cards. See In re WW Warehouse, 313 B.R. 588 (Bankr. D. Del. 2004) (holding that
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unredeemed, pre-petition gift certificates were entitled to priority treatment pursuant to 11 U.S.C.

§ 507). As priority claimants, holders of these Gift Cards would be paid in full before any general

unsecured obligations of the Debtors are satisfied. Accordingly, the relief requested may affect only

the timing of the Debtors’ performance of their obligations to honor these Gift Cards and will not

prejudice the rights of the general unsecured creditors or other parties in interest.

14. Although § 549(a)(2)(B) of the Code prohibits Debtors from paying prepetition

claims without Court approval, the Court has power to permit a debtor-in-possession to pay certain

prepetition indebtedness prior to ultimate distribution to other creditors under a plan of

reorganization. This Court's general equitable powers are codified in § 105(a) of the Code, which

authorizes the Court to "issue an order, process, or judgment that is necessary to carry out the

provisions of this title." 11 U.S.C. § 105(a). A bankruptcy court's use of its equitable powers to

"authorize the payment of prepetition debt when such payment is needed to facilitate the

rehabilitation of the debtor is not a novel concept." In re Ionosphere Clubs, Inc., 98 B.R,. 174, 175

(Bankr. S.D.N.Y. 1989) (citing Miltenberger v. Logansport, Ry. Co., 106 U.S. 286 (1882)). Such

use of the Court's equitable powers, commonly referred to as the "doctrine of necessity" or the

"necessity of payment rule," is not new; its purpose is to preserve the debtor as a going concern.

NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528 (1984). Under § 105(a), a court "can permit pre-

plan payment of a prepetition obligation when essential to the continued operation of the debtor."

In re NVR L.P., 147 B.R., 126, 127 (Bankr. E.D. Va. 1992) (citing Ionosphere, supra at 176). Courts

have approved similar relief such as first-day wage orders (allowing payment of employees'

prepetition wages), critical vendor orders (allowing payment of essential suppliers' prepetition

invoices), and “roll-ups” (allowing lenders who continue financing the debtor to be paid first on their

prepetition claims). Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) (citing
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Cybergenics, 330 F.3d, at 574, n. 8; D. Baird, Elements of Bankruptcy 232–234 (6th ed. 2014); Roe,

99 Va. L. Rev., at 1250–1264). Courts allowing such relief have found that such distributions

“enable a successful reorganization and make even the disfavored creditors better off.” In re Kmart

Corp., 359 F.3d 866, 872 (C.A.7 2004) (discussing the justifications for critical-vendor orders); see

also Toibb v. Radloff, 501 U.S. 157, 163–164, 111 S.Ct. 2197, 115 L.Ed.2d 145 (1991) (recognizing

“permitting business debtors to reorganize and restructure their debts in order to revive the debtors'

businesses” and “maximizing the value of the bankruptcy estate” as purposes of the Code); see also

Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017). The Debtors submit that the

continuation of the Customer Programs without interruption is imperative to their effective

reorganization and to maximizing value for the estates.

15. The "necessity of payment" rule "recognizes the existence of the judicial power to

authorize a debtor in reorganization case to pay prepetition claims where such payment is essential to

the continued operation of the debtor." Ionosphere Clubs, supra at 176; Michigan Bureau of

Workers Disability Compensation v. Chateaugay Corp. (In re Chateauguay Corp.), 80 B.R. 279

(S.D.N.Y. 1987). This rule is consistent with the paramount goal of chapter 11, i.e.,"facilitating the

continued operation and rehabilitation of the debtor . . ." Ionosphere Club, 98 B.R at 176.

16. The continuity, viability, and revitalization of the Debtors’ business are dependent

upon the development and maintenance of the loyalty of their customers. It is essential that the

Debtors be permitted to continue their Customer Programs and honor their prepetition obligations

thereunder. If the Debtors are unable to do so, their operations and brand will be irreparably harmed

by the loss of certain of their customers and such customers’ loyalty. The restaurant industry is

fiercely competitive, and the Debtors’ inability to honor their Customer Programs would place them
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at a severe disadvantage relative to those competitors and would be detrimental to the Debtors’

reorganization efforts.

17. The continuation of Customer Programs, which have proven beneficial, is necessary

to reassure customers and maintain goodwill. The resulting benefit of continued customer

satisfaction and loyalty during the pendency of this Chapter 11 case will far exceed the costs

associated therewith. The Debtors submit that authorization to continue the Customer Programs in

the ordinary course of business and to perform and honor the Debtors’ prepetition obligations

thereunder, as deemed appropriate in the Debtors’ business judgment, is in the best interest of all

parties in interest in this case, and should be approved in all respects

18. Courts around the country have granted similar relief, and authorized the continuation

of Customer Programs where loyalty and patronage of customers was critical to the reorganization.

See, e.g., In re Skin Sense, Inc., Case No. 16-05626, Dkt 100 (Bankr. E.D.N.C December 1, 2016); In

re Hancock Fabrics, et al., Case No. 16–10296–BLS, Dkt. 49 (Bankr. D. Del. Feb. 3, 2016); In re

The Wet Seal Inc., et al., Case No. 15–10081–CSS, Dkt. 95 (Bankr. D. Del. Jan. 20, 2015); In re

Quiksilver, Inc., et al., Case No. 15–11880, Dkt. 65 (Bankr. D. Del. Sept. 10, 2015); In re The Great

Atl. & Pac. Tea Co., case No. 10-24549, Dkt. 498 (Bankr. S.D.N.Y. Jan. 13, 2011); In re Borders

Group, Inc., et al., Case No. 1-10614, Dkt. 63 (Bankr. S.D.N.Y. Feb. 16, 2011).

19. Based on the foregoing, the Debtors submit that the relief requested is necessary and

appropriate, in the best interests of all stakeholders in the chapter 11 case, and should be granted in

all respects.
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B. Request for Authority for Banks to Honor and Pay Checks Issued and Electronic Funds
Transfers Requested With Respect to Prepetition Customer Program Obligations

20. As part of their cash management system, the Debtors maintain accounts at various

banks and financial institutions (collectively, the “Banks”). The Debtors draw upon funds in these

Disbursement Accounts to satisfy obligations arising from Customer Programs. The Debtors request

that the Court authorize and direct the Banks and any other applicable financial institutions to

receive, process, honor, and pay any and all checks drawn or electronic funds transferred to pay

obligations arising under the Customer Programs, whether such checks were presented prior to or

after the Petition Date. The Debtors also seek authority to issue new postpetition checks, or effect

new electronic fund transfers, on account of such claims to replace any prepetition checks or

electronic funds transfer requests that may be dishonored or rejected as a result of the

commencement of this chapter 11 case.

C. Deemed Compliance with and/or Waiver of Applicable Bankruptcy Rules

1. The Requested Relief Satisfies Bankruptcy Rule 6003(b)

21. Bankruptcy Rule 6003 provides that, except to the extent the relief requested is

necessary to avoid immediate and irreparable harm to the debtor’s estate, the court shall not, within

twenty-one (21) days after the filing of the petition, grant relief regarding a motion to use, sell, lease,

or otherwise incur and obligation regarding property of the estate, including a motion to pay all or

part of a claim that arose before the filing of the petition. While the Debtors do not believe

Bankruptcy Rule 6003 is applicable to the relief requested herein, out of an abundance of caution, the

Debtors submit that, as detailed above and as set forth in the First Day Affidavit, such relief is

necessary to avoid immediate and irreparable harm to the Debtors and their estates. Accordingly,

Bankruptcy Rule 6003, to the extent applicable, is satisfied.
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2. Waiver of Bankruptcy Rules 6004(a) and (h)

22. Unless the Court orders otherwise, Bankruptcy Rule 6004(a) requires the Debtors to

provide twenty-one (21) days’ notice to all creditors and certain other parties in interest of the use of

property outside the ordinary course of business. Moreover, unless the Court orders otherwise,

Bankruptcy Rule 6004(h) automatically stays for fourteen (14) days any order granting such relief.

While the Debtors do not believe Bankruptcy Rules 6004(a) and (h) are applicable to the relief

requested herein, out of an abundance of caution, the Debtors submit that, as described herein and in

the First Day Affidavit, the relief requested in the Motion is necessary to avoid immediate and

irreparable harm to the Debtors that would otherwise be caused by a delay in granting the relief

requested herein. Therefore, to the extent applicable, the Debtors request the Court waive (i) the

notice requirements under Bankruptcy Rule 6004(a) and (ii) the stay of the order authorizing the

use, sale, or lease of property under Bankruptcy Rule 6004(h).

NOTICE

23. Notice of this pleading has been provided by e-mail, facsimile, or overnight delivery

to: (i) the Office of the United States Trustee; (ii) SpiritBank, care of counsel Kevin Blaney; (iii),

Fresh Capital, LLC, Practical Investors, LLC, and Fiesta Holdings, Inc. care of counsel Jared

Giddens, Dillon Curran, Justin Pybas (“Secured Lenders”); (iv) Debtors’ landlords listed on

Schedule G, and (v) the twenty largest unsecured creditors for each of the Debtors.

CONCLUSION

WHEREFORE, Debtors request that this court enter an order authorizing Debtors to continue

Customer Programs in the ordinary course of business and honor prepetition obligations thereunder,

on the terms requested in this motion, and granting such other relief as the Court deems just.
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Respectfully submitted,

s/ Mark A. Craige

Mark A. Craige, OBA No. 1992
-Of the Firm-
CROWE & DUNLEVY
A Professional Corporation
500 Kennedy Building
321 South Boston Avenue
Tulsa, Oklahoma 74103-3313
Telephone: 918.592.9800
Facsimile: 918.592.9801
mark.craige@crowedunlevy.com

and

Lysbeth L. George, OBA No. 30562
-Of the Firm-
CROWE & DUNLEVY
A Professional Corporation
Braniff Building
324 North Robinson Avenue, Suite 100
Oklahoma City, OK 73102-8273
Telephone: (405) 234-3245
Facsimile: (405) 272-5203
lysbeth.george@crowedunlevy.com

PROPOSED COUNSEL FOR DEBTOR
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

In re:

EATERIES, INC., et al.1

Debtors.

)
)
)
)
)
)
)

Chapter 11

Case No. 17-11444-SAH

(Jointly Administered)

ORDER AUTHORIZING DEBTOR TO HONOR AND CONTINUE
CERTAIN PREPETITION CUSTOMER PROGRAMS
[THIS ORDER RELATES TO THE MOTION AT DKT. NO.__]

This matter came on for consideration pursuant to the Amended Motion for Order Pursuant to

11 U.S.C. § 105 Authorizing Debtor to Honor and Continue Certain Prepetition Customer Programs

("Motion") [Dkt. No. __], filed by Eateries, Inc. (“Eateries”) and GRP of Zanesville, LLC

(“Zanesville”) debtors and debtors-in-possession (collectively the “Debtors”) filed on April 19, 2017.

  EXHIBIT 1
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Upon consideration of the Motion, the Affidavit of William C. Liedtke, III, Vice President of

Eateries, and Zanesville, in Support of the Debtors’ Chapter 11 Petitions and First Day Motions, and

for good cause shown, the Court finds that the Motion should be, and is hereby, granted. More

specifically, the Court orders that:

1. Pursuant to section 105(a) and 503(b)(1) of the Bankruptcy Code, the Debtors are

authorized, but not obligated, to continue their Customer Programs in the ordinary course of their

business in the same manner and on the same basis as the Debtors implemented and maintained the

same prior to the commencement of this Chapter 11 case, and pay and honor all obligations

thereunder whether arising prior to or after the Commencement Date; provided, however, that the

relief granted herein shall not constitute an approval or assumption of any Customer Program or

related agreement or policy pursuant to section 365 of the Bankruptcy Code..

2. The Debtors’ Banks and all other applicable banks or financial institutions are

authorized, when requested by the Debtors in the Debtors’ sole discretion, to receive, process, honor,

and pay all checks drawn or direct deposit and funds transfer instruction made relating to the

Debtors’ accounts and any other transfers that are related to the Customer Programs and the costs

and expenses incident thereto; provided, that sufficient funds are available in the accounts to make

such payments; provided further that (i) any such bank or financial institution may rely on the

representations of the Debtors regarding which check that were drawn or instructions that were

issued by the Debtors before the Petition Date should be honored postpetition pursuant to this Order

and (ii) any such bank or financial institution shall not have any liability to any party for relying on

the representations of the Debtors as provided herein.

1 The affiliated Debtors are Eateries, Inc. and GRP of Zanesville, LLC, Case Nos. 17-11444 and 17-
11445
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3. The Debtors are authorized to issue postpetition checks, or to affect postpetition fund

transfer requests, in replacement of any checks of fund transfer requests in respect of prepetition

obligations relating to the Customer Programs that were dishonored or rejected as a consequence of

the commencement of this Chapter 11 case.

4. Nothing in this Order shall be construed as prejudicing any rights the Debtors may

have to contest the amount or basis for any prepetition or postpetition obligations relating to the

Customer Programs;

5. Bankruptcy Rule 6003(b) has been satisfied

6. The requirements of Bankruptcy Rule 6004(a) are hereby waived

7. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms and

conditions of this Order shall be immediately effective and enforceable upon its entry.

8. This Court retains jurisdiction over all matters arising from or related to the

implementation of this Order; and

9. Notwithstanding the provisions of any Federal Rule of Bankruptcy Procedure, this

Order shall take effect immediately.

10. All findings of fact in this order are based upon representations of counsel.

MOVANT SHALL NOTIFY ALL INTERESTED PARTIES

####
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Submitted by:

/s/Mark A. Craige
Mark A. Craige, OBA No. 1992
-Of the Firm-
CROWE & DUNLEVY
A Professional Corporation
500 Kennedy Building
321 South Boston Avenue
Tulsa, Oklahoma 74103-3313
Telephone: 918.592.9800
Facsimile: 918.592.9801
mark.craige@crowedunlevy.com

and

Lysbeth L. George, OBA No. 30562
-Of the Firm-
CROWE & DUNLEVY
A Professional Corporation
Braniff Building
324 North Robinson Avenue, Suite 100
Oklahoma City, OK 73102-8273
Telephone: (405) 234-3245
Facsimile: (405) 272-5203
lysbeth.george@crowedunlevy.com

PROPOSED COUNSEL FOR DEBTOR
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